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IN THE SUPREME COURT
OF THE STATE OF CALIFORNIA

CECILIA ENCARNACION, et al.,
Plaintiff and Respondent,
v.
20th CENTURY INSURANCE COMPANY, et al.,
Defendant and Appellant.

After a Decision by the Court of Appeal
Second Appellate District, Division One
Case Nos. B179825 and B182737

PETITION FOR REVIEW

1. ISSUES PRESENTED

This Petition presents three issues. First, does a Johansen' award
against an insurer require a finding of actual policy coverage? In this case,
the trial court found that without the impact of equitable considerations, the
insurer’s policy exclusions would have “clearly precluded coverage.” JA
6262, 6270 (155). Nevertheless, despite the fact that coverage did not exist
under the policy, the court awarded damages in excess of the policy limits

! Johansen v. California State Automobile Ass’n., 15 Cal. 3d 9 (1975). A
“Johansen award” is a judgment in excess of policy limits based on an
insurer’s refusal to accept a reasonable settlement offer within policy limits.
Thus, in this case the policy limits are $100,000 but the wrongful death
judgment, when entered in 1996, was $5.6 million.



based solely on equitable theories. The Court of Appeal has affirmed that
decision. It appears that no other court has ever awarded Johansen
damages without a finding of policy coverage, and thus this case presents

an important question of law for this Court to consider.

Second, in order to be entitled to Brand? fees, i.e., fees incurred
by the insured (or his assignee) to recover policy benefits, must there be a
finding of actual policy coverage? As with the Johansen issue, absent the
impact of equitable considerations, the policy exclusions would have
precluded coverage. Despite this, the court below has found that, on
remand, the third-party claimant may seek Brandt fees, never considering

the fact that the trial court did not find coverage under the policy.

Third, are statements of an insurer’s claims representative and an
attorney appointed to defend an insured made to counsel for the claimant
within the protection of the litigation privilege? Civil Code, § 47. And, do
these statements become unprotected when they occur in an action that
involves both equitable and tort claims? There is considerable confusion in
California law on these issues and the decision of the court below, finding
that the statements were not privileged, is merely further evidence of this

confusion.

2. WHY REVIEW SHOULD BE GRANTED
An award of extra-contractual damages under this Court’s

decision in Johansen requires a finding of policy coverage. No such

? Brandt v. Superior Court, 37 Cal. 3d 813 (1985).



finding was made in this case. Indeed, the trial court found that the policy
“clearly precluded coverage” and awarded damages based solely on
equitable theories. The court below equated a finding of equitable estoppel
with a finding of coverage — “there was coverage under the policy because
20" Century was barred from relying on the exclusion from coverage.”
Opinion, p. 43. In short, the court found that an estoppel to assert, or a
forfeiture of, a policy exclusion is the same as policy coverage. This

conclusion is in apparent conflict with existing California law.

The court similarly rose above the lack of any coverage
determination when it permitted the third-party claimant to pursue her
claim for Brandt fees on remand. Opinion, pp. 47, 54. While the right of
a third-party claimant to obtain an assignment of Brandt fees was
established by this Court’s decision in Essex Ins. Co. v. Five Star Dye
House, Inc., 38 Cal 4™ 1252 (2006), the court below went far beyond that
holding. The Opinion, as written, permits the third-party claimant to seek
to recoup Brandt fees not for the recovery of “policy benefits,” but for the
recovery of the amounts awarded under the equitable claims tried before the
trial court. No appellate court construing Brandt in the last 22 years has

issued such a far-reaching holding.

With respect to the litigation privilege, the question whether
statements of an attorney or a claims person are — or are not — subject to the
litigation privilege is subject to conflicting decisions. Despite the efforts in
Shafer v. Berger, Kahn, Shafton, Moss, Figler, Simon & Gladstone, 107
Cal. App. 4™ 54, 82 (2003), to distinguish Home Ins. Co. v. Zurich Ins. Co.,
96 Cal. App. 4™ 17 (2002), those decisions remain in clear tension. The



court below adds to that tension by finding, in the most cursory analysis,
that discussions between counsel in a pending action to be beyond the
scope of the litigation privilege. Opinion, p. 40. Further, the Opinion’s
unqualified statement that the litigation privilege is inapplicable to
equitable actions is evidence of further confusion since the privilege has
been applied to some equitable actions and, as the court below found, this

action is also a tort action.

3. SUMMARY OF ARGUMENT

A, The Johansen Issue

For Johansen to apply, four factors must be present:

(1) The third-party claimant must have made a reasonable
settlement offer within policy limits in the underlying case;

(2) The insurer must have rejected the offer;

(3) Thereafter, a judgment in excess of policy limits must have
been entered in the underlying case;

(4) Thereafter, it was determined that the policy in fact covered

the claim.’

There was never a determination that 20" Century’s policy
provided coverage for Aguilera’s actions. Rather, what the trial court found
was that, despite the absence of policy coverage, 20" Century was
obligated to pay the underlying wrongful death judgment because one or

more equitable findings precluded 20™ Century from relying on policy

3 See Johansen, supra at 12-15.



exclusions that otherwise clearly precluded coverage. Nevertheless, the
trial court “relied on Johansen " in finding 20"™ Century liable for “the entire
amount of the judgment.” Opinion, p. 40. In the Legal Discussion section
of this Petition, we shall explain why this conclusion is multi-flawed but we
note here that, in affirming the action of the trial court, the Court of Appeal
has provided this Court with an opportunity to clarify the scope of the

Johansen doctrine in a case in which only equitable issues were tried.

B. The Brandt Fee Issue

The absence of a determination that 20™ Century’s policy actually
provided coverage for the claims made against Aguilera is also fatal to the
issue of Brandt fees. An award of Brandt fees requires a finding of
coverage and it is only those “fees incurred to obtain the policy benefits,”
not fees incurred to obtain other relief, that may be recovered. Brand;,
supra at 820. No policy benefits were recovered. The judgment for the
Encarnacion plaintiffs is for “the amount of the Judgment in the underlying
wrongful death action” and not for the policy benefits. JA 7977 (194).
Thus, the Encarnacion plaintiffs did not establish actual policy coverage,

were not awarded policy benefits and therefore cannot seek Brandt fees.

C. The Litigation Privilege Issue

The impact of the litigation privilege on claims based on
statements of attorneys or party representatives in pending litigation is the
subjéct of continuing litigation resulting in confusing and seemingly
contradictory opinions. In Home Ins. Co. v. Zurich Ins. Co., 96 Cal. App.
4™ 17,20-21 (2002), Zurich’s counsel’s allegedly false statement that the
policy limits were $15,000 when they were really $500,000 was privileged.



But in Shafer v. Berger, Kahn, Shafton, Moss, Figler, Simon & Gladstone,
107 Cal. App. 4™ 54, 62, 82 (2003), a letter from the insurer’s attorney that
impliedly acknowledged a duty to indemnify for a willful act was found not
to be privileged based on the thin reed that Shafer involved a section
11580* claim whereas Home did not. This case involves a series of
conversations from which the trial court found that 20" Century had
promised to pay policy limits despite the existence of several potentially
applicable policy exclusions. In the Legal Discussion section of this
Petition, we shall demonstrate that (1) communicative acts predominate the
conduct in this case, (2) the litigation privilege has been applied to
equitable actions, and (3) this action is one based squarely upon privileged

communications.

4. STATEMENT OF THE CASE

A. The Shooting and the Wrongful Death Action

This case results from a fatal shooting that occurred on March 1,
1994. On that date, Ramon Aguilera (“Aguilera”) shot and killed Marcos
Gonzalez (“Gonzalez”). Gonzalez was a tenant at a property owned by

Aguilera.

Subsequently, a “felony complaint charging Aguilera with murder
while personally using a firearm” was filed. Opinion, p. S. Aguilera

retained Jay Jaffe (“Jaffe’) to defend the criminal action.

* Insurance Code, §11580.



Cecilia Encarnacion was living with Gonzalez at the time of his
death and was the mother of their children. On April 25, 1994, the
Encarnacion plaintiffs filed a wrongful death action against Aguilera. Paul
deMontesquiou (“deMontesquiou”) was the counsel for the Encarnacion

plaintiffs.

B. 20" Century’s Policy, the Conversations, the Letters and
the Plea

20™ Century had issued a homeowners policy to Aguilera. The
policy contained three exclusions’ — the intentional acts exclusion, the
criminal act exclusion and the business pursuits/rental property exclusion.
As the trial court observed, any one of these exclusions under “ordinary
circumstances” would “have cut off any claims against the policy.”

JA6262 (155).

After being served with the Encarnacion complaint, Aguilera gave
it to Jaffe, who forwarded it to 20™ Century. Once it received the
complaint, 20™ Century sent Aguilera a reservation of rights letter, dated
June 9, 1994, agreeing to defend Aguilera in the wrongful death action but
reserving its rights with respect to the three exclusions and any duty to

indemnify.

In the period May to August 4, 1994, there were conversations
with regard to the criminal case against Aguilera and requests that 20"
Century agree to pay its policy limits of $100,000 toward the civil case.

The persons involved in the conversations were Jamie Brown, a claims

> The Opinion quotes the policy exclusions at page 5.



adjuster for 20 Century; the Encarnacion counsel deMontesquiou; Jaffe;
Kenneth Wullschleger, the senior deputy district attorney handling the
criminal action against Aguilera; and members of the law firm of Hill,
Genson, Crandall & Wade. Hill Genson was selected by 20™ Century to
defend Aguilera in the wrongful death action. Thomas W. Shaver was the
lawyer to whom the matter was assigned and the Hill Genson lawyer with

whom deMontesquiou had the most contact.

The trial court was frank in stating that, while the conversations
only involved discussion of the single “intentional acts” exclusion, the
conversations were less than explicit, and that “[i]nevitably, the meaning is
changed and often lost.” JA 6263 (155). Nevertheless, the trial court
found that these conversations in which Brown and Shaver discussed the
“intentional” acts exclusion with deMontesquiou had the “effect of
communicating a promise of coverage when 20" Century never intended to

provide it.” JA 6263 (155).

With respect to the criminal action, Aguilera was allowed to and
did plead to involuntary manslaughter on August 4, 1994. Based on the
conversations described above, the court below found that Aguilera pled
guilty believing that the plea would not bar recovery on his policy for the
civil action and that the $100,000 policy limits would be paid to the
Encarnacion plaintiffs. Opinion, pp. 6-9. That did not happen. On August

8, 1994, 20" Century denied coverage based on the criminal act exclusion.



C. The Judgment in the Wrongful Death Action, the Action
Against 20" Century and the Prior Court of Appeal
Decisions of 2000 and 2002

Two years later, the jury in the Encarnacion wrongful death action
rendered a verdict of $5.6 million against Aguilera, with judgment entered
on August 30, 1996. JA 4, 27-29 (1). Thereafter, Aguilera partially

assigned his claims against 20™ Century to the Encarnacion plaintiffs.

On July 3, 1997, the Encarnacion plaintiffs and Aguilera filed an
action against 20™ Century for breach of contract and breach of the implied
covenant of good faith and fair dealing. JA 1 (1). The complaint does not
mention any promise by 20™ Century to pay the $100,000 policy limits.

On October 2, 1998, 20™ Century was granted summary
judgment. JA 1396-1397 (40). Plaintiffs appealed and the court below
reversed in a May 8, 2000 opinion that found triable issues of fact in light

of the raising of equitable claims by plaintiffs. JA 1555-1569 (44).

When the case returned to the trial court, the issue arose as to
what would be tried and whether the trial would be to a jury or the judge.
By an order dated February 27, 2002, the trial court ruled that the issue of
promissory estoppel would be tried first to a jury. JA 2383 (79). Plaintiffs
sought relief by writ and on June 19, 2002 the court below granted a writ of
mandate directing that the “issue of estoppel . . . must be tried as a court
trial.” JA 2833-2837 (94). No claim for breach of contract was set to be

tried.



D. The First Phase Trial, The Statement of Decision and the
Entry of Judgment

The first phase trial began on June 3, 2003° before Judge J.
Stephen Czuleger and concluded on June 19, 2003. RT 2137. On August
15, 2003, the trial court issued a proposed Statement of Decision’ and on
September 26, 2003 the trial court adopted the proposed Statement of
Decision as its final Statement of Decision. HT 9/26/03 3091:16-23,
3907:7-14; JA 6262 (155).

The Statement of Decision found for plaintiffs on the three
theories they actually tried — equitable estoppel, forfeiture and promissory
estoppel. In 2004, the Encarnacion plaintiffs moved to have a judgment
entered against 20" Century for the amount of the wrongful death judgment
plus accrued interest. At a hearing on May 14, 2004, Judge Czuleger
granted the Encarnacion plaintiffs’ motion,® based solely on the three
equitable theories, and on October 5, 2004 judgment was entered in the
amount of $10,519,602.58 for the Encarnacion plaintiffs. JA 7977-7978
(193).

E. The Appeal, the Opinion and Issues Not Relevant to this

Petition
20" Century filed its Notice of Appeal on December 6, 2004 and
plaintiffs filed a cross appeal on December 10, 2004. JA 8106-8107 (209);
JA 8116-8117 (210). Following the conclusion of briefing, the matter was

6 Reporter’s Transcript (“RT”) 1.
7 JA 5986-6000 (149).
8 JA 7730-7731 (185), (194); HT 5/14/04 4887:11-4888:26.
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heard by Division One of the Second Appellate District, and on September
27, 2007 the court entered its Opinion affirming the trial court decision.
(See Exhibit A attached hereto.)® The Opinion also deals with issues raised
by a cross appeal and in a subsequent consolidated appeal (2™ Civil No.
B182737). The decision on most of those issues —~ denial of leave to amend
to state an Insurance Code section 11580 cause of action, and the granting
of a demurrer to a subsequent complaint attempting to state a section 11580
cause of action — are discussed at page 48 through 54 of the Opinion and

are not challenged by this Petition.

3. LEGAL DISCUSSION

A.  Because There is No Finding that 20™ Century’s Policy
Covered Aguilera’s Action, the Award of Johansen

Damages Must be Reversed

Numerous California decisions are explicit that, to find either a
contractual or tortious breach of the implied covenant of good faith and fair
dealing, benefits must have been due under the insurance policy. E.g.,
Waller v. Truck Ins. Exchange, 11 Cal. 4™ 1, 36 (1995). In Waller, the
Supreme Court explained that “because a contractual obligation is the
underpinning of a bad faith claim, such a claim cannot be maintained unless
policy benefits are due under the contract.” Waller, supra at 35 (emphasis
added). In other words, “both sets of obligations, in contract and in tort,
spring from and depend on the existence of the contractual duty to pay.”
Tomaselli v. Transamerica Ins. Co., 25 Cal. App. 4™ 1766, 1770 n.4 (1994).

In simple terms, in the absence of a breach of contract, there can be no

® The Court of Appeal denied rehearing on October 26, 2007.
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finding of bad faith. Love v. Fire Ins. Exchange, 221 Cal. App. 3d 1136,
1151 (1990); see also Marie Y. v. General Star Indem. Co., 110 Cal. App.
4™ 928, 958 (2003) (“the insurer has a duty to accept a reasonable
settlement offer only with respect to a covered claim”); Reshamwalla v.
State Farm Fire & Cas. Co., 72 Fed. Appx. 543, 545 (9™ Cir. 2003) (“the

claims must have been actually covered under the Policy”).

Johansen damages are awarded because of a breach of “the
implied covenant of good faith and fair dealing.” Johansen, supra at 18. In
Johansen, the underlying Court of Appeal decision “determined that
defendant’s policy did in fact cover the accident.” Johansen, supra at 12.
Thus, the Johansen doctrine requires a finding of policy coverage — or it did

until the decision of the court below.

(1) Neither the Finding of Equitable Estoppel nor
Forfeiture is a Finding of Policy Coverage

The trial judge awarded judgment for the Encarnacion plaintiffs
for the amount of the wrongful death judgment based solely on the
equitable theories tried in the first phase trial. On appeal, 20™ Century
explained that two of the three theories — equitable estoppel and forfeiture —
are defenses, not affirmative causes of action. Therefore, the Encarnacion
judgment could not have been based on those theories. The court below
agreed but found no error. Opinion, pp. 26-27. The court explained that
the operative complaint included an untried breach of contract cause of
action and that the judgment was based on this cause of action. Opinion,

p. 27.

12



The conclusion of the court below is incorrect.'® The transcript of
the hearing at which the trial judge granted the motion that led to the
judgment demonstrates that only the equitable claims were the basis for his
decision. HR 5/14/04 4887:11-4888:16. Moreover, judgment could not
have been entered on a breach of contract cause of action both because
none was tried and, had one been tried, 20™ Century would have received

its much sought after jury trial.

With respect to 20™ Century’s repeated requests for a jury trial,

prior to the first phase trial, the trial judge ordered the matter to be tried to a
jury. Plaintiffs took a writ from this ruling and obtained a reversal, the
court declaring that “the issue of estoppel must be tried by the court rather
than by a jury.” Opinion, p. 20. What is critical about this phase of the
litigation is the promise made by plaintiffs in their successful Writ Petition.
Specifically, plaintiffs declared:

“Liability under the terms of the policy would

turn on whether the exclusions for criminal

acts or business pursuits operate to eliminate

coverage, which in turns rests on events at the

time of the shooting, presenting a classic legal

action in which there is a right to a jury trial.

Plaintiffs’ decision not to contest the policy

exclusions, however, means that there is no

contract issue or claim to be tried.” JA 2423
(80) (Emphasis added.).

The first phase trial followed and the only claims tried were the

three equitable claims. Had plaintiffs tried a breach of contract cause of

' This error was pointed out to the court below in 20™ Century’s Petition
for Rehearing but the court denied the petition without revision of the
Opinion.

13



action, a jury trial would have been required. Code of Civil Procedure, §
592. The denial of a jury trial in a breach of contract action would have
been per se reversible error.'' Thus, the conclusion of the court below that,
despite what he said, the trial judge really awarded judgment based on the
policy provisions is simply an untenable attempt to avoid the conclusion
that no damage claim can be based on either the finding of forfeiture or

equitable estoppel.

When the court below turned to the Johansen issue, it took a
different tack with respect to forfeiture and equitable estoppel. Opinion,
pp. 40-43. With respect to forfeiture, the court below relied upon the trial
court’s restatement of the holding in Chase v. Blue Cross of California, 42
Cal. App. 4™ 1142 (1996), that “[f]orfeiture is the assessment of a penalty
against the insurer for misconduct or failure to perform an obligation under
the contract.”” Opinion, pp. 42-43 (emphasis in the Opinion). The trial
court based this statement on page 1149 of the Chase opinion but the words
“under the contract” do not there appear. Chase only involved the issue of
whether Blue Cross had forfeited the right to compel arbitration. No issue

as to policy coverage was involved.

In short, there is no authority for the proposition that forfeiting the
right to rely on a policy exclusion means that the policy provides actual
coverage. To the contrary, analogous California law suggests that the court
below reached the wrong conclusion. First, “waiver” and “forfeiture” are

sometimes treated as equivalent doctrines by our courts. Chase, supra at

' Heim v. Houston, 60 Cal. App. 3d 770, 774 (1976).

14



1148-49. Second, established California law declares that “coverage under
an insurance policy cannot be established by estoppel or waiver.” Manneck
v. Lawyers Title Ins. Corp., 28 Cal. App. 4™ 1294, 1303 (1994); Quan v.
Truck Ins. Exchange, 67 Cal. App. 4™ 583, 602 n.18 (1998).

Even weaker is the conclusion of the court below that there was
coverage under the policy based on the defense of equitable estoppel. The
court below stated:

“Similarly, the trial court found 20" Century
is equitably estopped from raising its
exclusions. Again, there was coverage under
the policy because 20" Century was barred
from relying on the exclusion from coverage.”

This conclusion, if not in direct conflict, is in serious tension with
Manneck and Quan and the authorities they rely upon. It is one thing to
award a judgment — as the trial court said — under “theories of law . . . when

12 and quite another

its policy would otherwise clearly exclude coverage
thing to conclude that the policy provided coverage. The trial court did not
so find and the attempt by the court below to twist the defenses of forfeiture

and equitable estoppel into a finding of policy coverage is error.

(2) The Finding of Promissory Estoppel is not a
Finding of Policy Coverage

Promissory estoppel, unlike forfeiture and equitable estoppel, is a
basis for a cause of action for damages. However, a finding of prorhissory
estoppel is not a finding of policy coverage, as CalFarm Ins. Co. v.

Krusiewicz, 131 Cal. App. 4™ 273 (2005), demonstrates.

12 JA 6270 (155).
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In CalFarm plaintiff had recovered on a promissory estoppel
cause of action. The court explained that the finding of promissory
“estoppel will not support punitive damages.” CalFarm, supra at 285. The
court further explained the implied covenant cause of action “arises out of a
contractual relationship and does not exist independently of its contractual
underpinnings.” CalFarm, supra at 285. The finding of promissory
estoppel therefore “was based on a promise independent of the Policy’s
implied covenant of good faith and fair dealing” and thus “estoppel cannot

support punitive damages.” CalFarm, supra at 286.

In this case, the promissory estoppel finding is not based on any
provision of 20™ Century’s policy but rather on the finding of a “promise
that coverage would still be available even if he (Aguilera) pled guilty.”
JA 6275 (155). Nowhere in 20" Century’s policy does such a promise
exist. Indeed, the court below tacitly concedes that promissory estoppel
does not equal a finding of policy coverage but then returns to the claim
that “however, the trial court also found that 20™ Century had a duty to pay
under the contract . . ..” Opinion, pp. 43-44. As we have explained, the
trial court made no such finding. Moreover, to the extent that this
reference is intended to refer to the conclusion of the court below that an
untried breach of contract cause of action was the basis of the judgment, it

would also raise the denial of a jury trial issue discussed above.

In summary, none of the three equitable theories actually tried
equate to a finding of policy coverage. In each instance, recovery for the

Encarnacion plaintiffs is not based on the policy language but is found in
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spite of the policy language on equitable theories. In permitting a recovery
under Johansen — the admitted basis of the judgment for more than the
$100,000 limits of the policy'® — the trial court and the court below

committed prejudicial error.

B.  Because There is No Finding that 20" Century’s Policy
Covered Aguilera’s Action, There is No Right to Seek
Brandt Fees

The court below reversed the trial court’s determination that
Aguilera could not assign his Brandt fee rights to Encarnacion. Opinion,
pp- 46-48. The trial court had entered its ruling before this Court’s
decision in Essex Ins. Co. v. Five Star Dye House, Inc., 38 Cal 4™ 1252
(2006), which allowed such fees to be assigned from an insured to a third-
party claimant. The court below has ordered that “Encarnacion must be
given an opportunity to try her tort claim for recovery of those [ Brandt]

fees.” Opinion, p. 47. The court below skipped a step.

Brandt fees are awarded to a party that has prevailed on a claim
that an insurer tortiously breached the implied covenant of good faith and
fair dealing. Brandt, supra at 815; Waller, supra at 15 (no bad faith absent
withholding of policy benefits); Archdale v. American International
Specialty Lines Ins. Co., 154 Cal. App. 4™ 449, 468 n.20 (2007). Brandt
fees are awarded to cover the “insured’s cost to hire an attorney to vindicate
legal rights under the insurance policy.” Cassim v. Allstate Ins. Co., 33

Cal. 4™ 780, 806 (2004) (Emphasis added). Thus, when “an insurer

' «“In awarding the entire amount of the judgment, the trial court relied
upon Johansen . . ..” Opinion, p. 40.
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withholds policy benefits in bad faith, its insured may recover attorney’s
fees to enforce the policy.” Track Mortgage Group, Inc. v. Crusader Ins.
Co., 98 Cal. App. 4™ 857, 867 (2002). Brandt fees are limited to those fees
“incurred to obtain the policy benefits, which award must not include
attorney’s fees incurred to recover any other portion of the verdict.”

Brandt, supra at 820.

While the Opinion permits 20™ Century on remand to resist the
imposition of Brandt fees on the basis that it did not act unreasonably and
therefore did not breach the implied covenant, it assumes that Encarnacion
has established policy coverage. As we have discussed above, that is not
the case. Prior to the first phase trial, plaintiffs declared that they would
“not contest the policy exclusions” and thus “no contract issue or claim”
would be tried. JA 2423 (80). No contract issues were tried and the trial
court found that the exclusions “clearly precluded coverage,” finding for
plaintiffs only on equitable grounds. JA 6270 (155). Moreover, the
judgment for the Encarnacion plaintiffs was “in the amount of
$10,519,602.58 (i.e., the amount of the Judgment in the underlying
wrongful death action . ...” JA 7977-7978 (198). The judgment does not
include an award of “policy benefits,” which was only $100,000. Without

such an award, there is no right to seek Brandt fees.

As with the Johansen issue, the court below has wrongly equated
a recovery based on equitable theories with a finding of policy coverage
and a recovery of policy benefits. Thus, this case raises an important
question as to the scope of the Brandt fee doctrine, i.e., is a determination

of an equitable right to recovery an appropriate substitute for a finding of
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policy coverage in a case in which the “policy would otherwise clearly

exclude coverage?” JA 6270 (155).

C. The Statements by the 20" Century Representatives are
Within the Scope of the Litigation Privilege

The trial court findings of forfeiture, equitable estoppel and
promissory estoppel all hinge on statements made by 20" Century
representatives, primarily Jamie Brown and Thomas Shaver. The trial court
found that deMontesquiou, Encarnacion’s counsel, had “a number of
conversations with Jamie Brown at 20™ Century and Thomas Shaver,
insurance counsel provided for Aguilera, wherein they spoke about
coverage issues in terms of intentional versus negligent acts.” JA 6265
(155). From these conversations, the trial court found that 20® Century had
led deMontesquiou “to believe that if the act was found unintentional, there
would be coverage.” JA 6265 (155). These acts were clearly
communicative acts related to pending litigation. Nevertheless, the court
below quickly dismissed reliance on the litigation privilege, ignoring the
fact that this case raises a serious litigation privilege issue and points up the

conflict in existing Court of Appeal decisions on this topic.

The litigation privilege extends to a “publication or broadcast”
made in a “judicial proceeding.” Civil Code, § 47(b). The privilege applies
“to any communication (1) made in judicial or quasi-judicial proceedings;
(2) by litigants or other participants authorized by law; (3) to achieve the
objects of the litigation; and (4) that has some connection or logical relation
to the action.” Silberg v. Anderson, 50 Cal. 3d 205,212 (1990). The

privilege has an expansive reach, including statements (“publications or
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broadcasts”) made outside of court, such as in this case, when litigation is
pending. Rubin v. Green, 4 Cal. 4™ 1187, 1193-94 (1993). The privilege
extends to not only attorneys such as Shaver but also to Brown; again, a
claims representative of 20™ Century. Morales v. Cooperative of American
Physicians, Inc. Mutual Protection Trust, 180 F.3d 1060, 1062 (9" Cir.
1999); Doctors’ Co. Ins. Services v. Superior Court, 225 Cal. App. 3d
1284, 1295 (1990).

Applying the Silberg factors to determine the applicability of the
litigation privilege, at the times Brown and Shaver spoke to
deMontesquiou, counsel for Encarnacion, the wrongful death action was
pending and thus the first requirement is satisfied. Brown and Shaver, as
noted above, obviously qualify as “litigants or other participants authorized
by law,” and thus the second requirement is satisfied. The object of the
litigation from Encarnacion’s standpoint was to recover policy benefits, and
therefore the third requirement is satisfied. All of the conversations had
“some connection or logical relation to the action,” satisfying the fourth and
final requirement. In short, on a first look, it seems that the statements
made by Brown and Shaver fall fully within the litigation privilege and

further examination does not change that conclusion.

Despite the foregoing, the court below disposed of this issue in
one paragraph. First, the court stated that the “privilege does not apply to
contract or equitable actions, however.” Opinion, p. 40 (citations omitted).
With respect to contract actions, the litigation privilege has been applied to
actions that included both contract and tort causes of action. See Laborde

v. Aronson, 92 Cal. App. 4" 459, 461, 463-64 (2001); Pollock v. Superior
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Court, 229 Cal. App. 3d 26, 28-30 (1991). While neither a contract nor a
tort claim was tried in the first phase trial, the court below has emphasized
that the operative complaint included both contract and tort causes of
action. Opinion, p. 27. Thus, the existence of a contract cause of action in

the complaint does not render the litigation privilege inapplicable.

The result is no different with respect to the equitable claims tried
by plaintiffs. The authority upon which the court below based its statement
that the litigation privilege is inapplicable to equitable actions is Home Ins.
Co. v. Zurich Ins. Co., 96 Cal. App. 4™ 17, 26 (2002). What Home actually
says 1s that the “litigation privilege does not apply to an equitable action to
set aside a settlement agreement for extrinsic fraud.” Home, supra at 26.
Home, as we discuss below, applied the litigation privilege to the claim of
misrepresentation of policy limits, finding that fraud to be “intrinsic.”

Home, supra at 27.

In Rubin, the plaintiff sought “interim equitable relief” and when
unsuccessful amended his complaint to add a claim under the Unfair
Competition Law, unquestionably an equitable remedy.'* Rubin, supra at
1192. Despite the fact that an equitable remedy was involved, this Court
found that the litigation privilege barred the action. Rubin, supra at 1202.
Thus, the fact that equitable relief is involved does not necessarily render

the litigation privilege inapplicable.

" Cortez v. Purolator Air Filtration Products Co., 23 Cal. 4% 163, 179
(2000).
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Moreover, the court below in discussing Encarnacion’s right to
pursue a Brandt fee claim upon remand expressly found that this action is
also a tort action. Opinion, p. 47. Of course, the litigation privilege
applies to tort actions. Thus, in addition to the fact that the litigation
privilege has been applied to contract and equitable actions, plaintiffs are

also pursuing a tort action.

Moving from the label on the claims to the substance, the
situation in Home and in this case both involved the application of the
litigation privilege to statements made by attorneys or other representatives
of parties to the litigation. Home involved a situation analogous to this
case. In Home the claim was that Zurich’s counsel had concealed “the true
extent of the coverage,” representing that the policy limits were $15,000
when they were actually $500,000. Home, supra at 25-26. In this case, the
findings are that, by discussing only the intentional acts exclusion, 20"
Century caused Aguilera to believe that a plea to an unintentional crime
would result in policy coverage. In both cases, the existence of an
insurance policy is revealed, not concealed. Therefore, the issue in Home —
whether the statements made concealing the true policy limits — and the
issue in this case — the applicability of an exclusion presumed to be

inapplicable — are both within the scope of the litigation privilege.

We acknowledge that Shafer v. Berger, Kahn, Shafton, Moss,
Figler, Simon & Gladstone, 107 Cal. App. 4™ 54 (2003), suggests a
different result. In Shafer a revised reservation of rights letter which, when
read with a prior letter, had the effect of stating the willful acts were within

the duty to indemnify was found to be not protected by the litigation
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privilege. Shafer, supra at 62. The court declared that “[N]othing in Home
... is to the contrary.” Shafer, supra at 82. But the distinction urged by the
court there is plainly fanciful — that Shafer involves a claim under section
11580 of the Insurance Code and Home did not. Shafer, supra at 82. In
both Shafer and Home, communicative statements by attorneys were
alleged to be misleading, yet the results are different. We believe Home is
the correct expression of California law, but confusion among the
intermediate appellate courts is evident, and this case presents an

opportunity to resolve that confusion.

Finally, the court below held that the litigation privilege was
inapplicable “to a course of conduct that may include communicative acts.”
Opinion, p. 40. This broad statement is in clear tension with California

law.

To begin, this case overwhelmingly involves communicative acts.

The bases of the trial court’s findings on the equitable theories were
statements primarily by Brown and Shaver that “had the effect of
communicating a promise of coverage.” JA 6263 (155). The trial judge
described the discussions as “much like the parlor game ‘telephone”
wherein one person makes a statement to another which is passed on to a
third person and so on.” JA 6263 (155). The point is that the actionable
conduct — the “course of conduct” — consists primarily of communicative

acts. 15

' The reservation of rights letter also played a part in the findings of the
trial court, but that letter is, of course, just another communicative act. JA
6264.
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In Rusheen v. Cohen, 37 Cal. 4™ 1048, 1052 (2006),'® this Court
stated: “We conclude that where the cause of action is based on a
communicative act, the litigation privilege extends to those
noncommunicative actions which are necessarily related to that
communicative act.” In this case, three equitable theories were tried but the
court below conceded that forfeiture and equitable estoppel are not causes
of action. Opinion, pp. 26-27. The sole cause of action actually tried was
promissory estoppel. The first requirement of promissory estoppel is “a
promise clear and unambiguous in its terms.” Laks v. Coast Federal S. &
L. Assn., 60 Cal. App. 3d 885, 890 (1976). Accord, CalFarm Ins. Co. v.
Krusiewicz, 131 Cal. App. 4 273, 284 (2005); Lange v. TIG Ins. Co., 68
Cal. App. 4™ 1179, 1185 (1998). Whether or not a cause of action could be
based primarily on noncommunicative acts is an academic question here
where the primary basis of the cause of action was conversations, i.e., the

game of “telephone.”

Moreover, in substance the conclusion of the trial court suggests
actionable concealment. Repeatedly, the trial court found thét 20" Century
had “stood silent,” “failed to advise its insured,” or “20™ Century waited
too long” to speak. JA 6268, 6269, 6270 (155). Viewed as a promissory
fraud case, obviously the litigation privilege is applicable to the statements

made by 20™ Century representatives.

'® The Opinion relies on a footnote in Gruenberg v. Aetna Ins. Co., 9 Cal.
3d 566, 575-576 n.5 (1973), that pre-dates Rusheen by many years.
Whether there is tension between that footnote and Rusheenr is not clear, but
this case provides an opportunity to resolve that tension, too.
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In summary, despite this Court’s recent decision in Rusheen, the
scope of the litigation privilege remains unclear. Review of this case would

clarify that scope and provide guidance for future cases.

6. CONCLUSION

Based on the foregoing, this Petition for Review should be
granted to address important questions of law raised by the Court of

Appeal’s Opinion.

Dated: Novembered, 2007  BARGER & WOLEN LLP
KENT R. KELLER
LARRY M. GOLUB
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INTRODUCTION

In case number B179825 (Super. Ct. L.A. County, 2004, No. BC174047), decided
by Judge Stephen Czuleger, defendant 20th Century Insurance Company (20th Century)1
appeals from a judgment in favor of plaintiff Cecilia Encarnacion, individually and as
guardian ad litem for her children Nubia Cecilia Gonzalez, Marcos A. Gonzalez, Jr. and
Hilda Cecilia Gonzalez (collectively Encarnacion). 20th Century claims legal and
evidentiary errors, as well as insufficient evidence to support the judgment.

Encarnacion appeals from the same judgment, claiming the trial court erred in
denying her leave to amend her complaint.

In case number B182737 (Super. Ct. L.A. County, 2005, No. BC320312), decided
by Judge John Shepard Wiley, Jr., Encarnacion appeals from a judgment of dismissal
entered after the court sustained 20th Century’s demurrer without leave to amend. She
claims error in sustaining the demurrer on several grounds.

This is the second time the parties have come before us on appeal. In Los Angeles
County Superior Court No. BC174047, Encamacion appealed from a summary judgment
in favor of 20th Century. In Encarnacion v. 20th Century Insurance Company (May 8,
2000, B127594) [nonpub. opn.] (Encarnacion I), we reversed the summary judgment and
remanded the case for trial. '

On this appeal, we affirm both judgments. We also remand case number B182737

for further proceedings.

1

Although 20th Century is now 21st Century Insurance Company, we use the prior
designation, as it has been used throughout the litigation.



FACTS

The Killing of Marcos Gonzalez

Ramon Aguilera (Aguilera) moved to Los Angeles in 1967 and bought a property
on Camulos Street in East Los Angeles. There were two houses on the property. In
addition, a garage had been converted to a living unit. In 1989, Aguilera retired and
moved to Valinda. He then rented out the two houses on the Camulos Street property.
The main house was rented to Teresa De La Rosa, while the other house was rented to
Marcos Gonzalez (Gonzalez) and Encarnacion, who lived there with their three children.

Aguilera considered the tenants his friends. He visited them and attended social
events at their houses. He also acted as his owﬁ handyman and went to the Camulos
Street property on Tuesdays or Thursdays to do work. When Aguilera went to the
property at night, he would take his gun with him because he believed East Los Angeles
was a dangerous area at night.

At the end of February 1994, Gonzalez and his family had been living at the house
for about a year and weré about six months behind in their rent.’ Aguilera had made an
agreement with Gonzalez in December that Gonzalez and his family would not have to
pay the back rent and instead could use the money to move out. During January and
February, Aguilera kept checking to see when they were going to move out, but they
were still looking for a place. In mid-February, Aguilera told both Gonzalez and
Encarnacion that he needed them to move out so his daughter and her children could
move in. They told him they already had their things packed and would move out by
March 1.

Around 4:00 or 5:00 in the afternoon on March 1, Aguilera drove to the Camulos
Street property. He took his gun with him because he would be out at night. When he

arrived, Aguilera heard noises coming from the Gonzalez house. He was surprised to

: According to Encarnacion, they had been living in the Camulos house for three

years.



find that Gonzalez and his family had not moved out. When Aguilera knocked on the
door, Encarnacion answered the door and told him that Gonzalez had gone out with their
children. |

Aguilera decided to wait for Gonzalez and went to sit in his car. Walking away
from the house, he saw the tenant who lived in the garage unit and said to him, “I am
going to wait for that cabron if I have to wait all night long.”3

Instead of waiting in his car, Aguilera decided to walk to a nearby store on Eighth
Street. He grabbed his gun, put a bullet in the chamber, put on the safety and put the gun
in his waistband. He went to the store, bought something, and then talked to some
friends who lived across the street from the store. After about an hour or an hour and a
half, Aguilera walked back to Camulos Street. By that time, it was dark.

Aguilera saw Encarnacion standing at the front door. When she saw Aguilera, she
went inside and a moment later, Gonzalez came to the door.

Encarnacion heard Gonzalez and Aguilera arguing about the rent. Aguilera asked
Gonzalez why they didn’t move out. Gonzalez replied that he didn’t have money to feed
his children, much less to move out. Aguilera responded that he wasn’t a “public
benefit” for anybody. Gonzalez made some offensive comments and then angrily told
Aguilera, “Either you kill me [or] I'll kill you.” He then turned and went back into the
house, slamming the screen door.

Aguilera turned to leave but heard the door open again. According to Aguilera, he
panicked. He remembered turning around and pulling out his gun but not pointing the
gun at Gonzalez or pulling the trigger. The gun went off and Aguilera heard Gonzalez
say, “Oh, God; oh, God; oh, God.” Aguilera went toward the house and saw Gonzalez
lying by the door. He turned around and left, walking down the street between some

apartments on Eighth Street. On the way he threw his gun in a trash can. Aguilera called

Aguilera meant the Spanish term “cabron” to be a derogatory reference to
Gonzalez.



for a taxi and went to a friend’s house in Downey. About six days later, Aguilera turned
himself in to the police.

According to Encarnacion, Gonzalez said to Aguilera, “Pull it.” Aguilera turned
around, pulled a guﬁ out of his waistband with his right hand and aimed it at Gonzalez.
His hands and his legs were shaking, and he had to steady the gun with his left hand. She

believed that Aguilera shot Gonzalez on purpose. Gonzalez died of his wounds.

The Insurance Policy
Aguilera had a homeowners policy issued by 20th Century. Section I of the policy
addresses coverages. In the Section I exclusions, the policy provides: “We do not cover
loss resulting directly or indirectly from any of the following, whether or not any other
cause or happening contributes concurrently or in any sequence to the loss:
“]. Intentional or criminal acts of any insured, if the loss that occurs:
“a. is a foreseeable result of such act; or
“b. is in fact the intended résult of such act.”
Section II of the policy contains personal liability and medical payment coverages.
In the Section II exclusions, the policy provides that these coverages “do not apply to:
“a. bodily injury or ﬁroperty damage which is a foreseeable result of an
intentional or criminal act of any insured or which is in fact intended by any insured;
“b. bodily injury or property damage arising out of business pursuits of any

Insured or the rental or holding for rental of any part of any premises by any insured.”

The Criminal Prosecution and Wrongful Death Action; Discussions Regarding a Plea,
Insurance Coverage and Settlement

A felony complaint charging Aguilera with murder while personally using a
firearm (Pen. Code, §§ 187, subd. (a), 12022.5, subd. (a)) was filed on or about March 9,
1994. Aguilera retained attorney Jay Jaffe (Jaffe) to defend him in the criminal case.
Jaffe believed there was evidence to support a claim of self-defense. In addition, Jaffe

had Aguilera examined by neurologist Arthur Kowell, M.D. Dr. Kowell concluded that

5



